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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
Marco A. Alvarez, et al., 
individually and on  
behalf of the Minnesota Rule 23 Class,  
 

Plaintiffs,   Civil File No. 11-cv-3106 (SRN-TNL) 
 

JOINT MEMORANDUM IN 
vs. SUPPORT OF PRELIMINARY 
 APPROVAL OF PROPOSED 
Diversified Maintenance Systems, LLC, CLASS ACTION SETTLEMENT 
et al., 
    
 

Defendants. 
 

 
INTRODUCTION 

 Named Plaintiffs Moises R. Perez,  Maria Cruz Linarez, Emmanuel Patino Cruz, 

Honorio Hernandez, Rosa Rendon, Jose Rosales, Guadencio Reyez, Ezequiel Xochihua, 

Leticia Baeza Morgado, Eleuterio Toledo, Elizabeth  Dominquez Perez, (collectively, the 

“Named Plaintiffs” or “Plaintiffs”), individually and on behalf of current and former 

employees of Defendant Diversified Maintenance Systems, LLC (“DMS”) located in 

Minnesota (“Class Members” or “Proposed Rule 23 Class”), jointly with Defendant DMS 

and Defendants Alan Butcher, Jay Garcia, Carlos Soto, Tim Potvien, and Carlos Medina 

(collectively, the “Defendants”), seek preliminary approval of a proposed settlement of 

this action which alleges unlawful pay practices arising under the Fair Labor Standards 

Act (“FLSA”), 29 U.S.C. § 201 et seq., and Minnesota Fair Labor Standards Act 

(“MFLSA”), Minn. Stat. § 177.24.  Plaintiffs’ and Defendants’ (collectively the 
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“Parties”) Stipulation of Settlement resolves all of the Named Plaintiffs’ and Class 

Members’ stated claims against Defendants in exchange for the payment by DMS of 

$675,000. 

 The proposed settlement and plan of distribution are the product of an arms-length 

mediation and non-collusive, negotiations by experienced and informed counsel and fall 

well within the range of possible approval as the terms are “fair, reasonable, and 

adequate.”  Fed. R. Civ. P. 23(e)(2).  Accordingly, the Parties request the Court: (1) 

preliminarily approve the settlement; (2) certify Plaintiffs Moises R. Perez,  Maria Cruz 

Linarez, Emmanuel Patino Cruz, Honorio Hernandez, Rosa Rendon, Jose Rosales, 

Guadencio Reyez, Ezequiel Xochihua, Leticia Baeza Morgado, Eleuterio Toledo, and 

Elizabeth  Dominquez Perez as the Class Representatives; (3) preliminarily certify the 

Proposed Rule 23 Class for purposes of settlement; (4) appoint Paul Lukas, Adam 

Hansen, and Tim Selander of Nichols Kaster, PLLP, Nicholas May of Fabian, May & 

Anderson, PLLP, Margaret Kane of Kane Education Law, LLC, and Michael Healey of 

Michael Healey Law, LLC as Class Counsel; (5) approve, and direct mailing of, the 

proposed Notice of Settlement (“Class Notice”) to the FLSA Plaintiffs and Rule 23 Class; 

and (6) schedule a final approval hearing on the question of whether the proposed 

settlement should be finally approved as fair, reasonable, and adequate as to the members 

of the Rule 23 Class. 

 

 

CASE 0:11-cv-03106-SRN-TNL   Document 98   Filed 01/31/13   Page 2 of 38



3 

 

PROCEDURAL AND FACTUAL HISTORY 

I. LITIGATION, DISCOVERY, MEDIATION AND SETTLEMENT. 

A. Litigation Procedural History. 

On October 20, 2011, the Plaintiffs filed suit (the “Action”). On January 20, 2012, 

the Defendants filed an Answer denying the material allegations in Plaintiffs’ Complaint. 

On August 24, 2012, the Plaintiffs filed a First Amended Complaint.  

In the First Amended Complaint, the Plaintiffs allege violations of the FLSA and the 

MFLSA. The Plaintiffs allege that they were forced to participate in a companywide 

ghost employee scheme whereby they were instructed by their managers to use a 

different employee number one or two days a week. These employee numbers belonged 

to employees who were active in DMS’s payroll system but who no longer worked for 

DMS (i.e., ghost employees). The employees performing the work were then allegedly 

paid cash by their Crew Leads from the wages attributed to the ghost employee. The 

result of the scheme was that employees were paid their regular rate for all hours 

worked—five or six days on their DMS paycheck and one or two days in cash. However, 

employees were not paid an overtime premium for the time they worked while using a 

ghost employee number. 

Additionally, the Plaintiffs allege (1) they were not provided with mandatory meal 

and rest breaks in violation of federal and state law; (2) DMS failed to maintain adequate 

records in violation of federal and state law; and (3) DMS violated Minnesota’s payroll 

card statute, Minn. Stat. § 177.255, subds. 5, 6. 
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The Plaintiffs seek damages, equitable relief, penalties, attorneys’ fees, and costs, 

on their own behalf and on behalf of all those similarly situated. The claims in the First 

Amended Complaint are based on the Defendants’ alleged failure to pay wages to 

employees in connection with their employment with DMS and fees Plaintiffs’ were 

allegedly charged for accessing wages on their paycards. 

The Parties have engaged in limited discovery. The Defendants have served on the 

Plaintiffs interrogatories and document requests.1  The Defendants also deposed eight of 

the Plaintiffs, and Plaintiffs’ counsel elicited direct examination testimony at those 

depositions.  The Defendants provided hundreds of pages of documents voluntarily prior 

to the depositions. The Plaintiffs have served interrogatories and document requests on 

the Defendants, but the Action was stayed before the expiration of the Defendants’ time 

to respond.2  The Parties have agreed to defer further discovery and associated disputes in 

favor of settlement. 

On July 20, 2012, the Plaintiffs filed their Motion for Conditional Certification 

and Notice. On August 30, 2012, the Parties entered into a stipulation regarding (1) 

conditional certification of a FLSA collective Action of janitorial employees who worked 

under the direction of one of DMS’s managers, (2) an exchange of payroll and time 

records, and (3) mediation. On August 31, 2012, the Court granted the Parties’ 
                                                           
1On March 8, 2012, the Defendants served on Plaintiffs their Interrogatories and Requests 
for Production. 
2On July 27, 2012, the Plaintiffs served on Defendants their First Set of Interrogatories 
and First Set of Requests for Production. 
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Stipulation to conditionally certify a collective Action under 29 U.S.C. § 216(b). Notice 

was sent to “Current and Former Janitorial Employees Who Work(ed) for Diversified 

Maintenance Systems, LLC from August 31, 2009 to the Present in Certain Sears, Kmart, 

Target, Best Buy and JC Penny Stores in Parts of Illinois, Iowa, Michigan, Minnesota, 

Nebraska, North Dakota, and South Dakota.” The employees covered by the stipulation 

were all supervised by the same manager, Defendant Carlos Medina, whom Plaintiffs 

allege was a central player in perpetuating the wage violations alleged in this case. The 

putative plaintiffs were given 60 days to join the Action. By the conclusion of the opt-in 

period, 42 current and former janitorial employees (including nine of the Plaintiffs who 

are named in the caption of the Action) joined the Action.3 

In pursuing claims at issue in the Action, and in evaluating the merits of the 

settlement, Class Counsel have (1) reviewed thousands of pages of data and documents, 

(2) conducted witness interviews, (3) held meetings and conferences between 

representatives of the Parties, (4) researched Minnesota law, (5) investigated facts 

regarding the Class Members’ claims, (6) gathered declarations, (7) attended and elicited 

direct examination testimony at Plaintiffs’ depositions, (8) researched and investigated 

potential defenses to Plaintiffs’ claims, and (9) analyzed the alleged damages incurred by 

                                                           
3Twenty three individuals contacted Plaintiffs’ counsel alleging off-the clock claims 
against DMS. Plaintiffs’ counsel and counsel for DMS agreed to toll these claims, file 
consent forms for the 23 individuals, and attempt to resolve their claims in a global 
mediation. The parties successfully resolved the claims of these 23 individuals, and their 
claims are discussed in the context of the Opt-in Plaintiffs. 
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the Class.  

On November 27, 2012, the Parties participated in a 10-hour mediation session 

conducted by outside neutral Robert Reinhart. As a result of these arm’s length 

negotiations, the Parties agreed to the settlement. The Parties have worked diligently to 

resolve numerous issues regarding settlement. The Parties believe they are fully and 

adequately informed of all facts necessary to evaluate the case for settlement. 

B. Summary of Plaintiffs’ Claims Against Defendants. 

Plaintiffs allege the following facts and causes of action against Defendants. 

Most named Plaintiffs worked the night shift cleaning various Target stores in the 

Midwest. (First Amended Complaint, Dkt. 40-1 ¶ 2.) Plaintiffs typically worked seven 

nights per week. (Id.) Typical work performed by Plaintiffs and similarly situated 

employees includes sweeping, mopping, stripping and waxing surfaces, dusting, lavatory 

cleaning, pressure washing, and window washing. (First Amended Complaint, Dkt. 40-1 

¶¶ 22-27.)  

Plaintiffs regularly worked seven days and upwards of 56 hours per week—

cleaning and maintaining the stores with whom DMS has its contracts. (Complaint, Dkt. 

1 at 27-38; First Amended Complaint, Dkt. 40-1 at 27-39; Alvarez Decl. at ¶ 4, Dkt. 58-

4; Dominguez Cruz Decl. at 3, Dkt. 58-6; Patino Cruz Decl. at ¶ 4, Dkt. 58-5; Cruz 

Linares Decl. at ¶ 3, Dkt. 58-8; Palacios Almazo Decl. at ¶ 3, Dkt. 58-3; Rosales Decl. at 

¶ 3, Dkt. 58-11; Henshaw Decl. at ¶ 4, Dkt. 58-18.) DMS avoided paying much of the 

overtime premiums owed to Plaintiffs and similarly-situated employees through the 
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implementation of a pervasive “ghost employee” scheme. 

Although Plaintiffs worked seven nights per week, following the explicit 

instruction of their managers, and with Defendants’ knowledge and direction, Plaintiffs 

clocked in one or two nights each week using the identifying information of “ghost 

employees.” (First Amended Complaint, Dkt. 40-1 at ¶ 2.) Depending on whether 

Plaintiffs clocked in one or two nights per week as ghosts, the time Plaintiffs spent 

working in excess of 40 or 48 hours per week was entered into the DMS payroll system 

under the names and identities of ghost employees. (Complaint, Dkt. 1 at ¶ 46; First 

Amended Complaint, Dkt. 40-1 at ¶ 2, 27-39; Alvarez Decl. at ¶¶ 4-6, Dkt. 58-4; 

Dominguez Cruz Decl. at ¶¶ 3-4, Dkt. 58-6; Patino Cruz Decl. at ¶¶ 3-4, Dkt. 58-5; Cruz 

Linarez Decl. at ¶ 3, Dkt. 58-8; Morgado Decl. at ¶¶ 3-4, Dkt. 58-9; Hernandez Decl. at 

¶¶ 3-4, Dkt. 58-7; Rendon Decl. at ¶¶ 3, Dkt. 58-10; Palacios Almazo Decl. at ¶ 3-4, Dkt. 

58-3; Rosales Decl. at ¶ 3, Dkt. 58-11.) The ghost employees were typically former 

employees of DMS whose names and identities were preserved in the DMS payroll 

system. (First Amended Complaint at ¶ 2; Alvarez Decl. at ¶¶ 9, 12, Dkt. 58-4.) By 

keeping ghost employees in their payroll system, DMS gave itself the ability to covertly 

shift the overtime hours of its real employees (i.e., Plaintiffs) to the paychecks of its ghost 

employees. (Complaint, Dkt. 1 at ¶ 46; First Amended Complaint, Dkt. 40-1 at ¶ 2; 

Alvarez Decl. at ¶ 9, Dkt. 58-4.) The names of ghost employees used in Minnesota 

included, but were not limited to, “Lilia Ramirez,” (see Cruz Linarez Decl. at ¶ 3, Dkt. 

58-8; Patino Cruz Decl. at ¶ 3, Dkt. 58-5; Hernandez Decl. at ¶ 3, Dkt. 58-7; Palacios 
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Almazo Decl. at ¶ 3, Dkt. 58-3), “Silvino Valencia,” (see Morgado Decl. at ¶ 3, Dkt. 58-

9), “Reyundo Mateo,” (see Hernandez Decl. ¶  3, Dkt. 58-7), and “David Diaz,” (see 

Rendon Decl. at ¶ 3, Dkt. 58-10). 

Plaintiffs worked in small crews of three to four janitors, including a crew lead 

who managed their day-to-day assignments. (Patino Cruz Decl. at ¶ 4, Dkt. 58-5.) DMS 

managers instructed the crew leads to carry identification numbers or cards associated 

with ghost employees so that crew lead or employees themselves could clock Plaintiffs in 

as ghost employees on predetermined nights each week. (Patino Cruz Decl. at ¶ 4, Dkt. 

58-5.) At the end of each pay-period, DMS managers directed crew leads to collect the 

paychecks (or debit cards) associated with the identity of the ghost employees, cash them 

out at a trusted business, and distribute the cash to Plaintiffs in proportion to the number 

of hours they worked as the ghost employees. (Alvarez Decl. at ¶¶  5-6, Dkt. 58-19; 

Patino Cruz Decl. at ¶ 4, Dkt. 58-19; Dominguez Cruz Decl. at ¶¶  3-4, Dkt. 58-19; Cruz 

Linarez Decl. at ¶¶ 3, 6, Dkt. 58-19; Hernandez Decl. ¶¶ 3-4, Dkt. 58-19; Morgado Decl. 

at ¶¶  3-4, Dkt. 58-19; Rendon Decl. at ¶ 3, Dkt. 58-19; Palacios Almazo Decl. at ¶¶  3-4, 

Dkt. 58-19; Rosales Decl. at ¶ 3, Dkt. 58-19.) Thus, rather than paying Plaintiffs time-

and-a-half for much of their overtime hours, DMS only paid them for all hours at (or 

slightly below) their regular rate of pay. (See Original Complaint, Dkt. 1 at 27-38; 

Proposed First Amended Complaint, Dkt. 40-1 at 27-39; see also Alvarez Decl. at ¶ 9, 

Dkt. 58-4.) 

Plaintiffs acquiesced to the ghost employee payroll system because DMS told 
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them that it was a condition of their employment. (Patino Cruz Decl. at ¶ 4, Dkt. 58-5; 

Dominguez Cruz Decl. at ¶¶  3-4, Dkt. 58-6; Cruz Linarez Decl. at ¶¶ 3, 6, Dkt. 58-8; 

Hernandez Decl. ¶¶ 3, Dkt. 58-7; Morgado Decl. at ¶¶  3, Dkt. 58-9; Rendon Decl. at ¶ 3, 

Dkt. 58-10; Palacios Almazo Decl. at ¶¶  3, Dkt. 58-3; Rosales Decl. at ¶ 3, Dkt. 58-11.) 

Former DMS Site Supervisor and current Plaintiff, Pedro Dominguez Cruz, witnessed 

these conversations at numerous stores across Minnesota, and the message from DMS 

was always the same: “This is the way it works. If you want to work [at DMS], this is the 

way it’s going to be. And if you don’t like it, here’s the door.” (Dominguez Cruz Decl. at 

¶ ¶ 3-4, Dkt. 58-6; see also Patino Cruz Decl. at ¶ 4, Dkt. 58-5; Cruz Linarez Decl. at ¶ 3, 

Dkt. 58-8.) Not only did DMS make participation in the ghost employee payroll system a 

condition of employment, but, on the nights Plaintiffs worked as ghost employees, DMS 

also directed them (or their crew leads) to falsify the log books of the stores in which they 

worked—signing the log books using the names of ghost employees and effectively 

erasing any official record that Plaintiffs worked on those nights. (Patino Cruz Decl. at ¶ 

4, Dkt. 58-5; Cruz Linarez Decl. at ¶ 3, Dkt. 58-8; Palacios Almazo Decl. at ¶ 3, Dkt. 58-

3; Rosales Decl. at ¶3, Dkt. 58-11.) 

When a Target employee questioned former DMS crew lead and current Plaintiff, 

Emmanuel Patino Cruz, about the possibility that DMS janitors were working seven days 

a week, DMS instructed Mr. Patino Cruz to lie and claim that its janitors were, in fact, 

getting days off. (Patino Cruz Decl. at ¶ 4, Dkt. 58-5.) When Mr. Patino Cruz expressed 

misgivings about the ghost employee payroll system, DMS District Manager Carlos 
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Medina attempted to reassure Mr. Patino Cruz that he would not get in trouble because 

“the company knows about this,” and reminded him that he “could leave if he didn’t like 

it.” (Id.)  

Former DMS Area Manager and current Plaintiff, Marco Alvarez, observed and 

was made aware of the ghost employee payroll system in effect across stores, states, and 

regions, including in Minnesota, Iowa, North Dakota, South Dakota, Michigan, Illinois, 

Indiana, Nebraska, Arizona, and Florida. (Alvarez Decl. at ¶ 5-6, 10, Dkt. 58-4.) When 

Mr. Alvarez brought this to the attention of DMS National Account Manager for Target, 

Tim Potvien, Mr. Potvien said that it was happening “all over the place.”  (Alvarez Decl. 

at ¶ 10, Dkt. 58-4.) 

Indeed, the geographically broad observations made by Mr. Alvarez are 

consistently and uniformly corroborated by the sworn declarations of other Plaintiffs who 

personally experienced the DMS ghost employee payroll system in effect at numerous 

Target stores across Minnesota, including: Rochester, Minneapolis, Chaska, Waconia, 

Savage, Maple Grove, Blaine, Cambridge, Lino Lakes, and Rogers. (Alvarez Decl. at ¶¶  

6, 9, Dkt. 58-4; Dominguez Cruz Decl. at ¶¶ 5, Dkt. 58-6; Patino Cruz Decl. at ¶¶ 3-4, 

Dkt. 58-6; Cruz Linarez Decl. at ¶ 3, Dkt. 58-8; Morgado Decl. at ¶¶ 3-4, Dkt. 58-9; 

Hernandez Decl. at ¶¶ 3-4, Dkt. 58-7; Rendon Decl. at ¶¶ 3, Dkt. 58-10; Palacios Almazo 

Decl. at ¶ 3-4, Dkt. 58-3; Rosales Decl. at ¶ 3, Dkt. 58-11.)  

Plaintiffs allege violations of the FLSA and MFLSA for failure to pay overtime, 

29 U.S.C. § 201 et seq., Minn. Stat. §§ 177.25; 177.30; 177.253; 177.254; and 177.255; 
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as well as rest and meal break violations, violations relating the use of pay cards, and 

record keeping violations, all pursuant to the  MFLSA, Minn. Stat. §§ 177.30, 177.253, 

177.254, and 177.255. 

C. Summary of Defendants’ Defenses. 

The Defendants have denied, and continue denying, each of the claims and 

contentions alleged by the Plaintiffs in the Action, and so they deny any wrongdoing or 

legal liability arising from any facts or conduct alleged in the Action.  More specifically, 

Defendants deny that (i) Plaintiffs were denied any regular or overtime wages; (ii) 

Plaintiffs were denied meal or rest breaks; (iii) or Plaintiffs were assessed fees for 

accessing wages from the pay cards in violation of state law.  (Answer ¶¶1, 20, Dkt. No. 

2.) 

In particular, DMS denies its janitorial employees were forced to participate in a 

companywide ghost employee scheme that deprived them of overtime compensation. 

There is no evidence of a companywide ghost employee scheme because no such 

companywide scheme existed. Rather, it appears a rogue manager may have ignored 

well-established overtime policies and, without DMS’s knowledge, devised a fraudulent 

scheme with the participation of certain Plaintiffs. (Patino Cruz Dep. 22:11-18, 24:1-

25:4, 44:22-45:5, 53:6-54:17, 67:21-68:23.)4  Moreover, Plaintiffs may have benefitted 

from the alleged scheme at times.  One Plaintiff testified that in addition to scheduled 

                                                           
4 All deposition transcripts cited in this memorandum are attached to the Declaration of 
Ashlee Bekish. 
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days when employees were told to clock in a ghost employee, the ghost employee was 

clocked in when another employee did not report to work, and then the rest of the 

employees “work hard” and made extra money. (Alvarez Dep. 78:10-79:7.) 

Importantly, there is no evidence that DMS was attempting to avoid paying 

Plaintiffs, or any other employees, the overtime premium for all hours worked.  To the 

contrary, DMS goes to great lengths to ensure compliance with wage-and-hour laws.  

DMS’s policies make clear that employees are prohibited from working off-the-clock and 

must be paid for all time worked, including overtime. These policies are found in DMS’s 

Custodial Code of Conduct and Employee Handbook (“Employee Handbook”), which is 

available in both English and Spanish. (Belusic Decl. ¶¶ 28, 29, Dkt. No. 64.)  The 

Handbook instructs employees to record all time worked and informs employees that they 

are prohibited from (1) altering, falsifying, or tampering with time records; and (2) 

recording time on another employee’s time record.  (Belusic Decl., Ex. F, Dkt. No. 64.) 

DMS also maintains a clear overtime policy that is embodied in two separate 

documents: (1) the Employee Handbook; and (2) a Welcome Packet, which is provided to 

new hires in English and Spanish. The overtime policy states that overtime compensation 

is paid to all non-exempt employees who work in excess of 40 hours in a workweek, at a 

rate of time and one-half the employee’s regular rate. (Belusic Decl. ¶ 29, Dkt. No. 64.) 

Consistent with its policies, DMS regularly pays considerable overtime to its 

hourly employees, most of whom are janitorial employees. From 2009 through 2011, 

DMS paid its hourly employees more than 10 million dollars in overtime compensation—
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i.e., $2,546,245.78 in 2009, $3,548,900.84 in 2010, and $4,395,389.08 in 2011. (Belusic 

Decl. ¶33, Dkt. No. 64.)  Notably, during the same time period, the named Plaintiffs who 

have signed consents to join this action were paid a total of $62,090.66 in overtime 

compensation. (Belusic Decl. ¶34, Dkt. No. 64.)  

DMS’s overtime and timekeeping policies are clear and well established. DMS 

managers are trained on these policies, and all employees are informed of the policies. If 

employees performed work using an employee number other than their own, they did so 

with full awareness they were violating DMS’s policy. If employees were paid their 

regular rate in cash for that time, and not paid the overtime premium, it was because of a 

scheme orchestrated by a rogue manager without DMS’s knowledge or consent. 

Although Plaintiffs’ allege that DMS attempted to avoid paying overtime 

premiums by orchestrating a “pervasive” companywide ghost employee scheme, the 

evidence gathered to date does not support Plaintiffs’ allegations.  Plaintiffs worked at a 

handful of Minnesota Target stores—a tiny fraction of all stores serviced by DMS—

under the direction of the same manager.  (See Belusic Decl. ¶ 13, Dkt. No. 64.)  None of 

the Plaintiffs observed the ghost employee scheme outside the Minnesota Target stores in 

which they worked.  Indeed, when questioned about where Plaintiffs observed the alleged 

scheme, Plaintiffs admitted that the ghost employee scheme was limited to five Target 

stores in the Twin Cities and surrounding area: Blaine, Chaska, Savage, Maple Grove, 

and Rochester. Plaintiffs, including two former DMS supervisors, further admitted that 

the alleged ghost employee scheme was orchestrated and carried out by a rogue manager, 
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who went to great lengths to hide his scheme and threatened to fire employees who 

contacted human resources or corporate headquarters.  When DMS ultimately learned of 

the ghost employee allegations, it promptly investigated the matter.  (Soto Decl. ¶¶ 8-11, 

Dkt. No. 65.) 

Equally unavailing are the Plaintiffs’ allegations that, in violation of federal and state 

law, they did not receive rest and meal breaks. Many of the named Plaintiffs who were 

deposed testified they received a 30-minute lunch break. (See, e.g., Cruz Linares Dep. 

33:17-24; Baeza Morgado Dep. 71:17-72:4; Patino Cruz Dep. 22:4-8.) Moreover, some 

of the Plaintiffs testified they received rest breaks. (Baeza Morgado Dep. 71:17-72:4.)   

Other Plaintiffs testified they were able to use the restroom as needed. (Hernandez Dep. 

41:24-42:15; Rosales Dep. 34:24-35:4.) Even if some of the Plaintiffs worked through 

rest breaks, they were paid for all time worked. Consequently, they suffered no damages 

for rest breaks they were allegedly denied. 

Finally, there is no support for Plaintiffs’ contention that they were unlawfully 

charged fees for accessing wages on their pay cards. DMS maintains that Plaintiffs were 

properly informed about the implementation of the pay card account system, how to 

properly use their pay cards, and certain fees that might be assessed if they attempted to 

access their wages in certain ways.  DMS denies, and continues to deny, that Plaintiffs 

were unlawfully charged fees for accessing wages on their pay cards. (Answer ¶ 52, Dkt. 

No. 2.) DMS provided its employees with written notice it was implementing a payroll 

card system. This written notice included a consent form, and, as required by the statute, 

CASE 0:11-cv-03106-SRN-TNL   Document 98   Filed 01/31/13   Page 14 of 38



15 

 

it itemized the potential fees that could be assessed if wages were accessed in certain 

ways (e.g., out of network ATM transactions). DMS also provided detailed instructions, 

in both English and Spanish, regarding use of the payroll card.  The detailed instructions 

clearly informed the Plaintiffs about the various ways they could use their card or access 

wages without incurring any fees.5 

D. Discovery Efforts. 

Defendants have served on the Plaintiffs interrogatories and document requests.  

The Defendants also deposed eight of the Plaintiffs, and Plaintiffs’ counsel elicited direct 

examination at the same time. Prior to each deposition, Defendants voluntarily produced 

hundreds of pages of documents. Defendants also produced additional documents upon 

filing their opposition to Plaintiffs’ motion for conditional certification. The Plaintiffs 

have served interrogatories and document requests on the Defendants, but the Action was 

stayed before the expiration of the Defendants’ time to respond.  The Parties have agreed 

to defer further discovery and associated disputes in favor of settlement. Prior to 

mediation, Defendants disclosed payroll records and timekeeping records for the Class 

Members. 

E. Mediation History. 

                                                           
5 Candidly, the statute requires a copy of the signed consent be provided to the employee 
and be retained by the employer.  It is unclear whether a copy of the signed consent was 
provided to the Plaintiffs, and DMS has been unable to locate a copy of the Plaintiffs’ 
signed consents.  A violation of the payroll card statute is a misdemeanor.  Minn. Stat. 
§ 177.225, subd.6; Minn. Stat. § 177.32. 
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On November 27, 2012, the Parties participated in a 10-hour mediation session 

conducted by outside neutral Robert Reinhart. As a result of these arm’s length 

negotiations, the Parties agreed to the settlement. The Parties have worked diligently to 

resolve numerous issues regarding settlement. The Parties believe they are fully and 

adequately informed of all facts necessary to evaluate the case for settlement. 

After agreeing on the essential terms with the assistance of Mr. Reinhart, the 

Parties, through continued arms-length negotiations between counsel, came to agreement 

regarding the full terms of settlement and proposed Class Notice, both of which are 

discussed in detail below and attached as Exhibit 1 to the Declaration of Adam Hansen.  

(Id., ¶¶ 17, 18.)6 

II. EXPLANATION OF SETTLEMENT. 

A. The Parties Stipulate to Class Certification Under Fed. R. Civ. P. 23 
for the Purpose of Settlement. 

The Parties agree, as part of the settlement, to stipulate to Rule 23 class 

certification of the MFLSA claim in this case for the purpose of notice and settlement.  

(See Hansen Decl. Ex. 1, ¶ 4.2.)  Specifically, the Parties stipulate to certification under 

Fed. R. Civ. P. 23(b)(3) of a class defined as follows: 

All non-exempt employees who worked for DMS as janitorial workers at 
the Chaska, Maple Grove, Blaine, Savage, Rochester North, Rochester 
South, Minneapolis Downtown, Rogers, Lino Lakes, Waconia, and 

                                                           
6 Exhibit 1 is an unexecuted copy of the Parties’ Settlement and Release Agreement.  All 
individuals with authority to bind either Party, including each of the Named Plaintiffs, 
have agreed to the terms in Exhibit 1; however, the Parties are in the process of gathering 
signatures.  The Parties will supplement this filing with a partially executed copy of the 
agreement prior to the noticed hearing on this Motion. (Hansen Decl. ¶ 3.) 
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Cambridge Target stores in Minnesota from 12:01 a.m. on October 20, 
2008 through 11:59 p.m., November 27, 2012. 

 
(Id.)  The Parties further agree that this certification for settlement purposes is in no way 

an admission by Defendants that Rule 23 certification would be proper absent settlement.  

(Id., ¶¶ 2.5, 2.6.)  The legal basis for certification is set forth below.  (See infra pp. 12-

20.) 

B. Allocation and Distribution of Settlement Funds. 
 

The Parties agree to settle all claims in this case for $675,000 (hereinafter referred 

to as “Settlement Payment”).  (Hansen Decl. Ex. 1, ¶ 3.17.)   

After accounting for attorneys’ fees, costs, and expenses, the remaining portion of 

the Settlement Payment shall be distributed among the Settlement Class according to a 

formula devised by Class Counsel, which shall primarily be based on (1) the weeks 

worked by each member of the Settlement Class, and (2) the compensation earned by 

each member of the Settlement Class. Each member of the Settlement Class will receive 

a minimum payment from the Settlement in the amount of $250.00.  

The individual settlement payments to Participating Class Members will be 

allocated in the following manner: (1) fifty percent (50%) of the total payment to each 

Participating Class Member shall be allocated to wage claims and will be reported to 

taxing authorities on Forms W-2; (2) fifty percent (50%) of the total payment to each 

Participating Class Member will be allocated to all non-wage claims, including liquidated 

damages, interest and other applicable penalties payable to the Participating Class 

Member under federal and state law and will be reported to taxing authorities on Form 
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1099.  (Hansen Decl. Ex. 1, ¶ 5.5.2.)  Defendant will be responsible for calculating and 

paying the employer’s share of payroll taxes on all settlement amounts subject to payroll 

taxation.  (Id.)  Such employer payroll tax payments will not be deducted from the 

settlement fund.  (Id.)   

Any portion of the Settlement Payment not negotiated by any member of the 

Settlement Class within 180 days of issuance shall be null and void and shall be paid as a 

cy pres award to the Latino Economic Development Center. Such reversion payments 

will be made by DMS no later than 220 days after the Settlement Effective Date. 

C. The Parties Stipulate to Distribution of Notice of Proposed Class 
Settlement. 

 
The Parties have drafted a Class Notice which will be distributed by Plaintiffs, 

through the law firm of Nichols Kaster, PLLP and its attorneys (“Plaintiffs’ Counsel”), 

who through the instant Motion request to be appointed Class Counsel and Settlement 

Administrator in this case.  (Id., ¶ 6.3.)  Class Notice will be distributed via First Class, 

regular United States Mail using the most current mailing address information available 

from DMS’s and Plaintiffs’ Counsel’s records.  DMS will cooperate with Plaintiffs’ 

Counsel in providing information from DMS’s records for purposes of mailing the Class 

Notice as provided in Section II.D.3. of the Settlement Agreement.   

The Class Notice will inform all Class Members that, unless they send Plaintiffs’ 

Counsel a signed request for exclusion post-marked within forty-five (45) days from the 

mailing of the Class Notice, they will release Defendants from all claims based upon, or 

which could be based upon, or arise from any of the matters brought in this litigation and 

CASE 0:11-cv-03106-SRN-TNL   Document 98   Filed 01/31/13   Page 18 of 38



19 

 

receive settlement benefits.  (Id., ¶ 4.1 (incorporating Class Notice attached as Exhibit A 

to the Parties’ Settlement Agreement).)   

The Class Notice will explain that if the individual would like to be excluded from 

the Class, he or she must send Plaintiffs’ Counsel a written request and must: (1) provide 

their name, the dates and locations where they worked for DMS, and (2) sign a statement 

indicating “I understand I am requesting to be excluded from the Parties’ settlement and 

that I will receive no money from the Parties’ settlement. I understand that if I am 

excluded from the Parties’ settlement, I may bring a separate legal action seeking 

damages, but might recover nothing, or less than what I would have recovered if I had 

remained in the Parties’ settlement in this case” (the “Opt-Out Notice”). Each Opt-Out 

Notice must be timely sent to Class Counsel, with a copy to the Defendants’ counsel.  

The Class Notice explains that a Class Member who asks to be excluded cannot object to 

the settlement and cannot receive payment under the settlement, but also will not be 

legally bound by anything that happens in this litigation and may sue Defendants in the 

future about the claims in this litigation.  (Id.)   

The Class Notice will also inform all Class Members that even if they do not 

exclude themselves from the Class, they have forty-five (45) days to send Plaintiffs’ 

Counsel an objection explaining why they disagree with the settlement.  The Class Notice 

also explains that Class Members who, within the forty-five day timeframe, mail 

Plaintiffs’ Counsel a written notice of their intent to appear, may also speak to the Court 
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about the settlement at the Final Fairness Hearing.  (Id.)7 

ARGUMENT 

Federal courts favor the voluntary resolution of litigation through settlement, 

particularly in the class action context.  See White, et al. v. Nat’l Football League, et al., 

822 F. Supp. 1389, 1417 (D. Minn. 1993) (citing Armstrong v. Board of Sch. Directors, 

616 F.2d 305, 312-13 (7th Cir. 1980)); Holden v. Burlington Northern Inc., 665 F. Supp. 

1398, 1405 (D. Minn. 1987).  The Eighth Circuit Court of Appeals has held “strong 

public policy favors [settlement] agreements, and courts should approach them with a 

presumption in their favor.”  Petrovic v. Amoco Oil Co., 200 F.3d 1140, 1148 (8th Cir. 

1999) (citing Little Rock Sch. Dist. v. Pulaski Cty. Spec. Sch. Dist. No. 1, 921 F.2d 1371, 

1383 (8th Cir. 1990)).  It is the “surety of settlement” that makes it a favored policy for 

dispute resolution as compared to the “unknown dangers and unforeseen hazards of 

litigation.”  See In re Charter Comm’n, Inc., No. 4:02-CV-1186 CAS, 2005 U.S. Dist. 

LEXIS 14772 at *16, 2005 WL 4045741 at *4 (E.D. Mo. June 30, 2005) (internal 

citations omitted).  For the reasons set forth below, the Court should (1) certify the 

proposed class for purposes of settlement, appointing Plaintiffs’ Counsel as Class 

Counsel and Settlement Administrator and the Named Plaintiffs as Class Representatives; 

(2) preliminarily approve the Parties’ proposed settlement; and (3) approve the Class 

Notice for distribution, setting a date for the Final Fairness Hearing. 

                                                           
7 Plaintiffs’ Counsel shall provide the Court and Defendants with all exclusions requests, 
notices to appear, and objections prior to the Final Fairness Hearing.  
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I. CERTIFICATION OF PLAINTIFFS’ CLAIMS UNDER FED. R. CIV. P. 23 
IS APPROPRIATE. 
 
As a preliminary matter, the Parties request the Court certify this action as a class 

action pursuant to Fed. R. Civ. P. 23 for purposes of settlement.  As stated above, the 

proposed Class includes: 

All non-exempt employees who worked for DMS as janitorial workers at 
the Chaska, Maple Grove, Blaine, Savage, Rochester North, Rochester 
South, Minneapolis Downtown, Rogers, Lino Lakes, Waconia, and 
Cambridge Target stores in Minnesota from 12:01 a.m. on October 20, 
2008 through 11:59 p.m., November 27, 2012. 
 

For purposes of this settlement only, Defendants consent to certification of the Class 

under Fed. R. Civ. P. 23(a)(1-4) and 23(b)(3).  As discussed in detail below, class 

certification is appropriate because the four prerequisites under Fed. R. Civ. P. 23(a) 

necessary to determine class certification are met: (1) numerosity; (2) commonality; (3) 

typicality; and (4) adequacy of representation, as well as the predominance requirement 

of Fed. R. Civ. P. 23(b)(3).8 

A. The Prerequisites of Rule 23(a) Are Met. 

1. The Proposed Class Meets the Numerosity Requirement. 

Fed. R. Civ. P. 23(a)(1) requires a proposed class be “so numerous that joinder of 

all members is impracticable.”  “No arbitrary or rigid rules regarding the required size of 

a class have been established by the courts, and what constitutes impracticability depends 
                                                           
8 Notably, Rules 23(a) and 23(b) apply equally in determining class certification for 
settlement purposes except the judge need not determine “whether a case, if tried, would 
present intractable management problems.”  Amchem Products, Inc. v. Windsor, 521 
U.S. 591, 620 (1997); MANUAL FOR COMPLEX LITIGATION, Section 21.132 (4th Ed. 
2004). 
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on the facts of each case.”  Cooper v. Miller Johnson Steichen Kinnard, Inc., No. Civ. 02-

1236(RHK/AJB), 2003 U.S. Dist. LEXIS 6946 at *6, 2003 WL 1955169 at *2 (D. Minn. 

April 21, 2003) (internal citations omitted); see also Gen Tel. Co. of the Nw., Inc. v. 

EEOC, 446 U.S. 318, 330 (1980) (stating that when analyzing the numerosity 

requirement, “examination of the specific facts of each case [is required] and imposes no 

absolute limitations” on size).  When analyzing whether Rule 23(a)(1) has been met, 

courts consider the type of action, the size of individual claims, inconvenience of trying 

individual claims and other relevant factors to show the practicability of joining all class 

members.  See Paxton v. Union Nat’l Bank, 688 F.2d 552, 559-60 (8th Cir. 1982).  

Notably, the burden is not to show joinder is impossible.  In re Charter Communications, 

Inc., No. 4:02-CV-1186 CAS, 2005 U.S. Dist. LEXIS at *36, 2005 WL 4045741 at *11 

(E.D. Mo. June 30, 2005) (internal citations omitted). 

This District has held that a class of forty individuals “should raise a presumption 

that joinder is impracticable” and “should meet the test of Rule 23(a)(1).”  Lockwood 

Motors v. Gen. Motors Corp., 162 F.R.D. 569, 574 (D. Minn. 1995) (internal citations 

omitted).  DMS’s records identified 182 individuals who met the class definition, 

excluding Class Members who also filed consents under the FLSA.  (Hansen Decl., ¶ 5 .)  

Thus, the requirements for Fed. R. Civ. P. 23(a)(1) are met in this case.   

2. The Class Shares Common Questions of Law and Fact. 

Fed. R. Civ. P. 23(a)(2) requires the parties to show there is a question of law or 

fact common to the class.   
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While not every question of law or fact must be common to the entire class, 
the Plaintiffs must show that the course of action giving rise to their cause 
of action affects all putative class members, or that at least one of the 
elements of that cause of action is shared by all of the putative class 
members.   
 

See Cooper, 2003 U.S. Dist. LEXIS 6946 at *8 (internal citations omitted).  Common 

questions about the defendant’s liability are appropriate for class-wide treatment even 

when the damages among the class members might be different.  See In re Select 

Comfort Corp. Sec. Litig., 202 F.R.D. 598, 603 (D. Minn. 2001). 

Here, the commonality requirement is met because the proposed Class Members’ 

claims all derive from the same common theory: that Plaintiffs were systematically 

denied overtime pay by being required to participate in a ghost employee scheme which 

had the purpose and effect of systematically denying overtime premiums to employees 

(See supra pp. 4-9.)   The common scheme forms an independent basis for certification 

and gives rise to numerous questions of law and fact common to the class: 

a. whether Defendants paid class members proper overtime compensation;  
 
b. whether Defendants maintained accurate records that are necessary and 
appropriate to enforce Minn. Stat. §§ 177.21 to 177.35;  
 
c. whether Defendants employed a statewide scheme involving ghost employees to 
cheat their employees out of wages;  
 
d. whether Defendants failed to obtain authorization prior to requiring employees 
to use payroll cards, and whether Defendants used payroll cards to make improper 
deductions, in violation of Minn. Stat. §§ 177.255, subd. 5 and 6; 
 
e. whether Defendants provided rest and meal breaks as required by the MFLSA; 
and 

f. The proper measure of damages sustained by the Rule 23 Class. 
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These common questions of law and fact apply and must be answered for each and every 

Class Member and, therefore, demonstrate that the commonality requirement under Rule 

23(a)(2) is met in this case. 

3. The Plaintiffs’ Claims are Typical of the Class Claims.  

Rule 23(a)(3) requires “the claims or defenses of the representative parties are 

typical of the claims or defenses of the class.”  The typicality requirement presumes the 

members of the class have claims or defenses typical to the representative parties.  In 

other words, the representative parties’ claims have the “same or similar grievances” to 

the class.  See Cooper, 2003 U.S. Dist. LEXIS at *7-8.  “Typicality is satisfied when the 

claims of the named plaintiffs emanate from the same event or are based on the same 

legal theory as the claims of the class members.”  Lockwood Motors, 162 F.R.D. at 575.  

Courts liberally apply the typicality requirement when the representative claims come 

from the same event or based on the same legal theory as the class members’ claims.  See 

Alpern v. UtiliCorp. United, Inc., 84 F.3d 1525, 1540 (8th Cir. 1996).  Slight factual 

differences are allowed so long as the claims arise from the same event.  

Here, Named Plaintiffs’ claims are typical to the Class Members’ in that they were 

all janitors employed by DMS and working at Target stores and were subject to the same 

ghost employee scheme to which other janitors were subject—specifically, Defendants’ 

policy and practice of requiring employees to clock in once or twice per week under a 

fictitious name.  If these practices should be found lawful or unlawful, the Named 

Plaintiffs’ claims will be affected in the exact same way as those of the other Class 

CASE 0:11-cv-03106-SRN-TNL   Document 98   Filed 01/31/13   Page 24 of 38



25 

 

Members.  Thus, here, the typicality requirement under Rule 23(a)(3) is met. 

4. The Class Representatives Are Adequate. 

Fed. R. Civ. P. 23(a)(4) requires Plaintiffs show that “the representative parties 

will fairly and adequately protect the interests of the class.”  Courts find the adequacy 

requirement is met when: “(1) the representatives and their attorneys are able and willing 

to prosecute the action competently and vigorously and (2) each representative’s interests 

are sufficiently similar to those of the class that it is unlikely that their goals and 

viewpoints will diverge.”  See In re Potash Antitrust Litig., 159 F.R.D. 682, 692 (D. 

Minn. 1995). Moreover, class counsel must be “qualified, competent and diligent.” In re 

Acceptance Ins. Cos. Secs.Litig., No. 8:99-CV-00547, 2001 U.S. Dist. Lexis. 25829 (D. 

Neb. Aug. 6, 2001) (citing Bishop v. Committee Prof. Ethics, 686 F.2d 1278, 1288 (8th 

Cir. 1982).  Here, the adequacy requirements are met by the Named Plaintiffs, who seek 

to be appointed Class Representatives, and Plaintiffs’ Counsel, who seek to be appointed 

Class Counsel. 

First, the Named Plaintiffs were former janitors who worked for DMS.  Moreover, 

each of the Named Plaintiffs has diligently participated in discovery—including 

answering interrogatory responses, producing documents, and sitting for lengthy 

depositions—and has assisted his or her attorneys in the drafting of the Complaint and 

prosecution of this litigation.  (Hansen Decl., ¶ 6.)  Further, the Named Plaintiffs have no 

known conflicts of interest that would compromise their representation of the class in 

their best interest.  (Hansen Decl., ¶ 7.)    
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Second, Plaintiffs’ Counsel is a qualified firm with extensive experience in class 

action and wage and hour litigation.  Nichols Kaster, PLLP (“Nichols Kaster”) started in 

1974, and presently employs twenty-six attorneys, as well as twelve additional staff and 

contract attorneys, and has been representing employees almost exclusively for 16 years.  

(Affidavit of Paul Lukas, ¶ 2.)  A large portion of Nichols Kaster’s practice is 

concentrated on representing employees in wage-and-hour class and collective actions.  

(Id., ¶¶ 4-6.)  The firm is currently lead or co-counsel in approximately 84 class or 

collective actions in state and federal courts across the country.  (Id., ¶ 5.)   

 Paul Lukas is a partner with Nichols Kaster and an experienced employment 

litigator who has been practicing law for twenty-one years.  (Id., ¶ 7.)  Mr. Lukas has 

authored numerous articles, participated in numerous legal seminars and conventions on 

employment and trial practice issues, and is a frequent lecturer on current employment 

related topics.  (Id.)  Adam Hansen is an Associate at Nichols Kaster.  (Id., ¶ 8.)  After 

graduating from the University of Minnesota Law School, Mr. Hansen clerked for the 

Minnesota Supreme Court and the United States Court of Appeals for the Eighth Circuit.  

(Id.)  Mr. Hansen joined Nichols Kaster in 2011, and since then his practice has focused 

almost exclusively on the representation of employees in individual and class litigation.  

(Id.)  Tim Selander is an associate at Nichols Kaster. (Id., ¶ 9.) Mr. Selander has worked 

primarily on multi-Plaintiff class and collective action cases and has helped thousands of 

workers in a wide range of industries recover minimum wages and overtime pay. 

Margaret O’Sullivan Kane is a partner at Kane Education Law, LLC. (Declaration of 
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Meg Kane, ¶ 3.) Ms. Kane’s practice focuses on representing individuals and families in 

claims involving disabilities, race, gender and discipline in private and public K-12, 

juvenile justice and higher education since 1992. (Id.) Michael Healey is a partner at 

Michael Healey Law, LLC. (Declaration of Michael Healey, ¶ 3.) Mr. Healey’s practice 

focuses on representing individual plaintiffs in a wide range of employment, workers 

compensation, and personal injury disputes since 2008. (Id.) Nicholas May is a partner at 

Fabian, May & Anderson, PLLP. (Declaration of Jeffrey P. Anderson, ¶ 3.) Mr. May’s 

practice focuses on representing individual plaintiffs in a wide range of employment 

disputes, including claims of workplace discrimination, retaliation, sexual harassment, 

failure to pay wages and commissions, and whistleblower violations. Mr. May has 

practiced in Minnesota since 1998. (Id.) 

For these reasons, the adequacy requirement is met under Fed. R. Civ. P. 23(a)(4). 

B. The Prerequisites of Rule 23(b)(3) Are Met. 

In addition to satisfying the requirements of Fed. R. Civ. P. 23(a), Plaintiffs must 

establish that one of the subsections of Fed. R. Civ. P. 23(b) are also met.  Here, the 

proposed Class satisfies the requirements of Fed. R. Civ. P. 23(b)(3) which requires: (1) 

questions of law or fact common to the class members “predominate” over questions 

affecting individual class members; and (2) a showing the class action is a superior 

method of adjudication for the “fair and efficient adjudication of the controversy.”  See 

Lockwood, 162 F.R.D. at 580.  The “predominance” factor exists when there is 

“generalized evidence which proves or disproves an element on a simultaneous, class-
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wide basis, since such proof obviates the need to examine each class member’s individual 

position.”  Lockwood, 162 F.R.D. at 580 (citing In re Workers’ Compensation, 130 

F.R.D. at 108).  The common questions need only “predominate”; they do not need to be 

dispositive of the litigation.  Id. (internal citations omitted).  “The fundamental question 

is whether the group aspiring to class status is seeking to remedy a common legal 

grievance.” Id. (internal citations omitted).   

Here, common issues bind the proposed Class – Plaintiffs assert Defendants 

orchestrated a uniform ghost employee scheme in order to avoid paying the overtime 

premium to employees. As described in Plaintiffs’ testimony, the scheme was 

perpetuated across numerous stores for many years.  Further, the scheme required 

numerous actors to work in concert, with each employee required to clock in as a ghost 

on a predetermined night, and crew leads cashing the ghost paychecks. The issues 

common to the class clearly predominate, satisfying the Rule 23(b)(3) standard.  

Further, class treatment is appropriate because it is the superior method of 

adjudicating these claims especially when considering the cost and time involved in 

individual litigation.  Paxton, 688 F.2d at 559-60.  Class actions are more economically 

feasible for all class members to seek remedy. See Deposit Guar. Nat’l Bank v. Roper, 

445 U.S. 326, 339 (1980).  In this case, it would be uneconomical and inefficient for the 

class members to pursue claims individually in more than 184 individual lawsuits, each 

resulting in a relatively small recovery.  For these reasons, the requirements of Rule 23(b) 

are also met, and the class should be certified for settlement purposes. 
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II. THE COURT SHOULD GRANT PRELIMINARY APPROVAL OF THE 
PROPOSED SETTLEMENT BECAUSE THE TERMS MEET THE FAIR, 
REASONABLE, AND ADEQUATE REQUIREMENTS SET FORTH 
UNDER FED. R. CIV. P 23(e). 

Federal Rule of Civil Procedure 23(e) requires judicial approval for the 

compromise of claims brought on a class basis.  Fed. R. Civ. P. 23(e).  “Court approval of 

a class action settlement is necessary to assure the interests of absent class members, as 

well as those of the named plaintiffs, have been protected.”  See Holden, 665 F. Supp. at 

1406 (citing Grunin v. Int’l House of Pancakes, 513 F.2d 114, 123 (8th Cir. 1975)); see 

also In re Wireless Tele., 396 F.3d 922, 932 (8th Cir. 2005).  In analyzing whether to 

approve a class action settlement, courts reviews the parties’ jointly submitted proposal to 

determine, preliminarily, if it is fair to the persons whose interests the court is required to 

protect and to provide notice and an opportunity to be heard to those affected by 

scheduling a fairness hearing.  MANUAL FOR COMPLEX LITIGATION, FOURTH, § 13.14 

(2004).  For the reasons set forth below, the proposed settlement meets the requirements 

of Fed. R. Civ. P. 23(e) and should be preliminarily approved. 

A. The Proposed Settlement Was Negotiated After Arms-Length 
Negotiations Between Experienced Counsel After Two Mediation 
Sessions and Detailed Discovery. 

 
In determining whether preliminary approval is appropriate, courts consider the 

extent of the informed, arms-length negotiations between the parties in reaching the 

settlement terms.  See Holden, 665 F. Supp. at 1402.  Courts have held terms of a 

settlement are appropriate where the parties have engaged in extensive negotiations at an 

appropriate stage in the litigation when they can intelligently evaluate the strengths and 
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weaknesses of the case and the propriety of the settlement.  See e.g., In re Employee 

Benefit Plans Sec. Litig., No. 3-92-708, 1993 U.S. Dist. LEXIS 21226 at *18, 1993 WL 

330595 at *5 (D. Minn. June 2, 1993) (“[I]ntensive and contentious negotiations likely 

result in meritorious settlements….”). 

In the present case, the Parties reached the proposed settlement after conducting 

adequate investigation and discovery on the merits of the claims and potential damages.  

As discussed in detail above, Defendants produced detailed records, and Defendants 

received written and deposition testimony from Plaintiffs.  Plaintiffs’ counsel elicited 

direct examination testimony from Plaintiffs at the depositions.  Plaintiffs provided 

declarations and were cross-examined on their declarations at each deposition.  Sufficient 

evidence existed for the Plaintiffs to evaluate what DMS’s policies and practices are with 

respect to its pay practices in its Minnesota, how large the potential class is, and how 

much money those potential class members earned during the class period.  See Holden, 

66 F. Supp. at 1404 (approving settlement where parties engaged in extensive written and 

oral discovery). 

Furthermore, the Parties conducted rigorous arms-length negotiations in a 

mediation session.  Where, as is here, the parties are represented by experienced counsel 

and no evidence of collusion or bad faith exists, the judgment of the litigants and their 

counsel concerning the adequacy of the settlement is entitled deference. Petrovic, 200 

F.3d at 1149; DeBoer v. Mellon Mortg.Co., 64 F.3d 1171, 1178 (8th Cir. 1995).  The 

arms-length negotiations conducted by counsel for both Parties, experienced 
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employment-law litigation firms, weighs in favor of preliminarily approving the 

settlement. 

B. The Proposed Settlement Is Fair, Reasonable and Adequate As 
Required Under Fed. R. Civ. P. 23(e). 

 
In addition to evaluating the propriety of the negotiations, courts consider four 

factors in determining whether a proposed settlement is fair, reasonable and adequate:  

(1) the merits of the plaintiff’s case weighed against the settlement terms; (2) the 

defendant’s financial condition; (3) the complexity and expense of further litigation; and 

(4) the amount of opposition to the settlement.9 Grunin v. Int’l House of Pancakes, 513 

F.2d 114, 124 (8th Cir. 1975); Van Horn v. Trickey, 840 F.2d 604, 607 (8th Cir. 1988); 

In re Wireless Tel. Fed. Cost Recovery Fees Litig., 396 F.3d 922, 932 (8th Cir. 2005); 

Zilhaver et al. v. United Health Group, Inc., et al., 646 F. Supp. 2d 1075, 1079 (D. Minn. 

2009).  In the present case, these factors are all met and the Court should grant 

preliminary approval of the settlement. 

1. The Merits of Plaintiffs’ Case and Defendants’ Defenses Weigh 
In Favor of Settlement Approval. 

 
“The single most important factor in determining whether a settlement is fair, 

reasonable and adequate is a balancing of the strength of the plaintiff’s case against the 

terms of the settlement.”  Zilhaver, 646 F. Supp. 2d at 1079 (quoting Van Horn, 840 F.2d 

at 607); see also In re Wireless, 396 F.3d at 933.  The Court must balance the risks and 
                                                           
9 At the preliminary stage, the Court need only analyze the first three factors because, 
ideally, the potential Class Members have not had an opportunity to make objections 
through the class settlement process.  That said, at this time, the Parties are unaware of 
any opposition to this settlement.  (Hansen Decl., ¶ 8.) 
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benefits of litigation against immediate recovery for the class members.  Grunin, 513 

F.2d at 124; Petrovic, 200 F.3d at 1150.  In evaluating this factor, however, courts are 

“not to reach any conclusions as to the merits…nor… substitute its opinion” for that of 

class counsel or class members.  In re Empl. Bens., 1993 U.S. Dist. LEXIS 21226 at *14 

(citing Holden, 665 F. Supp. at 1407).   

The facts alleged by Plaintiffs amount to a violation of state and federal wage and 

hour laws, but Plaintiffs acknowledge that there is risk in establishing liability and 

damages in this case.  Although Plaintiffs believe the claims asserted in this case have 

merit, Defendants believe that their case is strong and is supported by the evidence 

developed to date.  More specifically, after engaging in a substantial amount of 

discovery, Defendants assert that there is no evidence that DMS was attempting to avoid 

paying overtime premiums on a companywide basis.  Rather, the evidence shows that 

DMS regularly pays millions of dollars in overtime compensation to its non-exempt 

employees, and many of the named Plaintiffs received overtime compensation while 

working for DMS.  According to Defendants, if any of the Plaintiffs did not receive 

overtime premiums to which they were entitled, the underpayments were the result of a 

ghost employee scheme orchestrated by a rogue manager without DMS’s knowledge.  

Moreover, Defendants assert that their case was strengthened through the depositions of 

Plaintiffs, where many Plaintiffs testified that the facts presented in their declarations 

were not correct, or that they did not have personal knowledge of the facts presented in 

their declarations. 
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There is, similarly, according to Defendants, no evidence that Plaintiffs were 

denied meal or rest breaks in violation of state or federal law, or unlawfully charged fees 

for accessing wages on their payroll cards.  

Based on the evidence developed to date, DMS believes its pay practices were and 

are lawful, and that it would eventually succeed in this matter. Both parties understand, 

however, that this case involves a complex area of law, and resolving it would entail 

detailed legal analyses and deciding numerous fact disputes regarding the merits of 

Plaintiffs’ claims and Defendants’ defenses.  Both Parties recognize that there is 

uncertainty and risk associated with continued litigation.   

Furthermore, the Parties contest the potential damages available to Plaintiffs and 

their ability to prove the Class Members are entitled to those damages.  Damages 

available for violations of the MFLSA’s provisions include the amount of overtime 

unlawfully withheld from the employee, liquidated damages (twice the amount of the 

actual damages), civil penalties and attorneys’ fees.  Minn. Stat. § 177.24, subd.3; Minn. 

Stat. § 177.27.  The Parties dispute whether punitive damages may be recovered.  Based 

on Class Counsel’s analysis of Defendants’ payroll data, the gross settlement amount 

(accounting for the amount allocated to attorney’s fees and costs) is equal to 

approximately two hundred-eighteen percent (218%) of the unliquidated damages owed 

to the opt-in Plaintiffs and one hundred-nine percent (109%) of the unliquidated damages 

owed to the Rule 23 Class Members.  (Id., ¶ 6.) Thus, Class Members will receive most if 

not all of the damages they would be awarded following a verdict in their favor, and an 
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amount in excess of all back pay wrongfully withheld. 

Based on the foregoing, the Parties believe the adequacy of the settlement is 

reasonable when balanced against the strength of the Plaintiffs’ case and Defendants’ 

defenses, paucity of controlling case law, and disputed methods of calculating damages. 

2. DMS’s Financial Situation. 

Courts also examine the compensation provided in the settlement and the 

defendant’s ability to pay when determining whether the settlement is fair, reasonable 

and adequate.  See Petrovic, 200 F.3d at 1152 (citing Grunin, 513 F.2d at 124). Here, 

DMS is a national business with sufficient revenues to pay the Settlement Amount.  

Regardless, even if Defendant could pay more, “this fact, standing alone, does not render 

the settlement inadequate.”  See In re UnitedHealth Group Inc. PSLRA Litig., 643 F. 

Supp. 2d 1094, 1099 (D. Minn. 2009) (quoting Petrovic, 200 F.3d at 1152).  DMS’s 

financial situation weighs in support of settlement approval.  

3. Expense of Further Litigation Supports Settlement. 

Finally, at this preliminary stage, the Court must evaluate whether the expense and 

complexity of further litigation weighs in favor of approving the settlement.  Here, the 

complexity of this case, together with the cost of litigation in completing class discovery, 

arguing certification, further discovery if the class were certified, summary judgment and 

thereafter trial, weighs in favor of approval.   

If the case were certified, the discovery relating to class claims would have been 

extensive – especially as it relates to damages.  Furthermore, the Parties would have 

CASE 0:11-cv-03106-SRN-TNL   Document 98   Filed 01/31/13   Page 34 of 38



35 

 

engaged in further debate regarding electronic discovery, numerous depositions of 

managers, employees, and potentially, clients of DMS, and expert witness debates.  The 

trial of this case would have likely lasted more than two weeks and the calculation of 

damages, if there was a jury verdict, would have been complicated and prolonged.  Under 

this proposed settlement, the Class Members are guaranteed money instead of prolonged 

litigation during which time the “class members would receive nothing.”  See In re 

Wireless, 396 F.3d at 933 (affirming settlement, in part, because” barring settlement, this 

case would ‘likely drag on for years….’”) (quoting district court).   

As this is the preliminary stage of settlement approval, there are no objections to 

consider. Therefore, for the reasons set forth above, the parties believe the relevant 

factors to be considered weigh in favor of approving settlement at this preliminary stage. 

III. THE COURT SHOULD APPROVE THE PROPOSED NOTICE FOR THE 
CLASS MEMBERS. 
 
If the Proposed Rule 23 Class is certified, notice must be served on all Class 

Members who are identified through “reasonable” effort in a manner that is practical 

under the circumstances.  Fed. R. Civ. P. 23(c)(2)(B).  Fed. R. Civ. P. 23(e) directs the 

Court to “direct notice in a reasonable manner to all class members who would be bound 

by the proposal.”  A settlement notice need only be “reasonably calculated, under all of 

the circumstances, to apprise interested parties of the pendency of the settlement 

proposed and to afford them an opportunity to present their objections.”  See In re 

BankAmerica Corp. Sec. Litigation., 210 F.R.D. 694, 707 (E.D. Mo. 2002) (citing 

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)).  Indeed, 
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notice must only satisfy the “broad ‘reasonableness’ standards imposed by due process.”  

See Petrovic, 200 F.3d at 1153 (citing Grunin, 513 F.2d at 121). There is no requirement 

that the notice provide “a complete source of information” or an exact amount of 

recovery for each Class Member.  Id. (citing DeBoer, 64 F.3d at 1176). 

As set forth in detail above and as demonstrated in Exhibit A to the Parties’ 

Settlement Agreement (Hansen Decl. Ex. 1); and the Parties’ proposed Class Notice, 

modeled after notices recommended by the Federal Judicial Center;10 meets the 

requirements set forth in Fed. R. Civ. P. 23(e)(1) as it is “reasonable.”  Specifically, the 

Class Notice: 

• Informs the Class of the claims in this lawsuit; 
 

• Informs the Class of the settlement amount and how the Parties propose the 
amounts be allocated and distributed; 
 

• Informs all Rule 23 Class Members of the consequences for not sending a 
signed exclusion request and the specific steps the individual must take if 
he or she wants to be excluded from the class;   

 
• Explains that even if the individual does not exclude him or herself from 

the Class, he or she can file an objection, the process and potential 
consequences for which are described in the notice; 
 

• Explains the consequences for a Rule 23 Class Member who does not “opt 
out” of the settlement; and 
 

• Provides contact information for Class Counsel both by phone and Internet 
if there are questions relating to the Notice. 
 

The proposed Class Notice and means of distribution of the Notice meets the standards 

                                                           
10Notice templates available online at www.fjc.gov. 
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set forth in Rule 23(e).  See Petrovic, 200 F.3d at 1153. 

CONCLUSION 

 For the reasons set forth above, the Parties respectfully request that the Court: (1) 

certify the Proposed Rule 23 Class for settlement purposes; (2) appoint Plaintiffs’ 

Counsel Class Counsel; (3) appoint the Named Plaintiffs Class Representatives; (4) 

preliminarily approve the Parties’ settlement; (5) appoint Plaintiffs’ Counsel Settlement 

Administrator; (6) approve the Class Notice for distribution; and (7) schedule a Final 

Fairness Hearing for a date approximately three (3) months following the granting of this 

Motion.   

Dated:  January 31, 2013 

NICHOLS KASTER, PLLP 
 
 
 
s/Adam Hansen     
Paul J. Lukas (#22084x) 
Tim C. Selander (#0387016) 
Adam W. Hansen (#391704) 
4600 IDS Center 
80 South 8th Street 
Minneapolis, MN  55402 
Telephone (612) 256-3200 
 
KANE EDUCATION LAW, LLC. 
Margaret O’Sullivan Kane (# 220243) 
1654 Grand Avenue 
Suite 200 
Saint Paul, Minnesota 55105 
651-222-8611 
 
FABIAN MAY & ANDERSON, PLLP 
Nicholas G.B. May (# 287106) 

OGLETREE, DEAKINS, NASH, SMOAK 
& STEWART, P. C. 
 
 
s/Ashlee Bekish    
Ashlee M. Bekish (#389918) 
Wells Fargo Center 
90 South Seventh Street, Suite 3800 
Minneapolis, MN 55402 
Telephone: 612.339.1818 
Fax: 612.339.0061 
 
Patrick F. Hulla (MO #41745) 
OGLETREE, DEAKINS, NASH, SMOAK & 
STEWART, P.C. 
4520 Main Street, Suite 400 
Kansas City, MO  64111 
Telephone:  (816) 471-1301 
Facsimile: (816) 471-1303  
 
ATTORNEYS FOR DEFENDANTS 
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1625 Medical Arts Building,  
825 Nicollet Mall 
Minneapolis, MN 55402 
 
ATTORNEYS FOR PLAINTIFFS 

 

 
 
14283690.1 (OGLETREE) 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
Marco A. Alvarez, et al.,  
individually and on behalf 
of the Minnesota Rule 23 Class,  
 
  Plaintiffs, 
 
v.               
 
Diversified Maintenance Systems, LLC, 

     
 

  Defendant.    Court File No. 11-CV-3106 (SRN/TNL) 
 

The undersigned hereby certifies that in accordance with Local Rule 7.1(c), the 

Parties’ Joint Memorandum of Law in Support of their Joint Motion for Preliminary 

Approval of the Proposed Class Action Settlement was prepared in 13-point font and in 

accordance with Local Rule 7.1(c), contains 9,395 words, including headings, footnotes, 

and quotations, according to Microsoft Word 2007’s word count feature. 

Dated:  January 31, 2013             NICHOLS KASTER, PLLP 
 
         
      s/Adam Hansen     

Paul J. Lukas (#22084x) 
Tim C. Selander (#0387016) 
Adam W. Hansen (#391704) 
4600 IDS Center 
80 South 8th Street 
Minneapolis, MN  55402 
Telephone (612) 256-3200 

   
      ATTORNEYS FOR PLAINTIFFS    

LR 7.1(c) WORD COUNT 
COMPLIANCE CERTIFICATE 
REGARDING THE PARTIES’ 
MEMORANDUM OF LAW IN 
SUPPORT OF THEIR JOINT 

MOTION FOR PRELIMINARY 
APPROVAL OF THE 

PROPOSED CLASS ACTION 
SETTLEMENT 
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